x ee ee a ee ee ee ey wy 


7 a | a; ae 7 ee 


- DOCUMENT RESORE - ; > 
Bd 206 037 | ae i cs 503 580 
_ AOTHOR Rimmer, ‘Tony , { 
* SUTLE Videotex and Teletext: Regulation of the ‘Hlacteonde 
Publisher? , 4 ; 
POB DATE May 861 , 
NOTE 35p.3 Paper presented at the Annual Meeting of the 


International Communication AsSociation (31st,. 
BAROROE AE: MN, May 21-25, 1981).. 
y 


_.EDRS PRICE. MFOT/PCO2 Plus Postage. 
DESCRIPTORS Communication (Thought Transfer); Court Litigation; 
ia *Pederal Regulation; *Futures (of Society); 
. Information Networks; *Information Services; *Legal 
Problems: *News Media: *Technological Advancement; 
Telecoanaunications 
IDENTIFIERS Electronic Publishing; *Pederal Ronetaneastaa sf 
; Commission sf 
ABSTRACT 


Suggesting that the cedasieton from a paper system of 

news distribution to an electronic one moves the press from 4 s) 
relatively requlation-free environment to one encuabered with .. 
broadcast and common carrier regulation, this paper reviews - 
communication law as it applies to the electronic pda a aid and 
considers whether this form of publishing aight bring thé newspaper 

witbifi the regulatory scope of the Federal Communications Coamaission 
pre. The paper begins by providing a rationale for the concern 2 

about regulating electronic news. Next, it discusses the developing 
technology 9f teletext (one-way transmission) and videotext. (two-way 
transmission) systems, defining and categorizing the systeas and 
their associated terms. The paper then shifts to the xegal questions 
associated with. electronic publishing, offering information on 
electronic information systems as they relate to three types of media 
(broadcasting, telephone, and cable). Following a discussion of the 
constitutional aspects of electronic information systeas, 
particularly the Pirst Amendment rights of broadcasters and cable 
Sperators, the paper lists some of the future problems inherent in 
electronic publishing, developing the conclusion that thesa probleas 
appear to presage more rather than less Beeraeees regulation. 
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Introduction: 


By the mid 1980s, citizens called for jury dutyWvill not need to go to the court-' 
room, but rather will be able to serve in their own homes by watching the trial on 
television. ‘this piece of star gazing cémes not from Future Shock's radical a 


but from the Chief Juweien of the Florida Supreme court. Chief Justice Arthur 


‘ 
England suggests that the medium ehetugh which jurors would keep in. touch with each 
other ereilahoitt their "jury sade Beitbaxstinne is iia television. 

Musings isis os kind of media. future wing be anus sky f ‘the judiciary, but for 
the fourth estate, the siecteoiite future is now. In-house asin for writing and f 
typesetting are in use throughout the industry. That last fateful step, eeakeates 


r ting the publication from in-house directly to the subscriber's house instead of 


sending ‘the paperbby out on his rounds, is presently aoe at several loca- 


tions around the world. . ,os A 

7 ; 
_ For the press, the change vould, be a REARAEAS step. it is true that newsprint has 
_become expensive. Perhaps on these sanity the temptation to abandon it may be 
‘appealing. | But a are other features more related to tradition than economics 


\ 


which caution against a change to. siiselagal palate, 

From a giver Amendment standpoint, hindsight nay ultimately reveal to: us that when 
newsprint was tossed out, the baby went out with the bathwater . The transition 
from a paper distribution system to an electroni~ one moves the press from a rela- 
neety regulation~-free environment to one yncunbered with broadcast and common car- 
wee oversight. This paper is saniciet with that oversight. Its objective is to 
review communication law as it applies to the electronic publisher and consider sae 
ther this sone of pubNshing, might ee the newspaper within the sit aaa! scope 
of the haute Communications Commission (FCC) 

Ironically, in electronic F eaeaeiaid there is a pecudae of. a media diversity which 
. First eer theorists have i panes for and declining newspaper neers have 


. 


iieteawtiniy denied. But clouding _thgt promise. isa tradition of sevenaman® inter- - 


. 


vention in the administration of the broadcast spectrum, something the print medj- ‘ 
. ¢ 2 . 6 


um is not accustpmed to, nor cares to acquiese to. Yet nee electronic 


. ° r °. 
‘parrier,‘a great variety of bonuses beckon, all ‘promising either new profit oppor- 


tunities or at least cost reduction in old ones. And a lot of that promise revol- 


. . ‘ e “XN , ‘ 
ves around two-way television. . ' 4 


Theré is, argues one sociologist, a movement in rhe industrialized world towards 


individualization.” For ‘the pe the individual vis Sy rounded, by media which , 


' S % » 


are tinal to the mass, the forms and content = these media oriented towards col- - 
lective behavior patterns and not necessarily oweles those of the individyal. Yet 
publishers stand now on the threshhold of a develépment whieh sould tend from mass 
communication to Andividual communication. It might be oe "on-demand cen 
cation" and. two-way Helevivion ee the key to it. : # | 

The rationale goes something dike this. | a* a newspaper can = written and edited 

a screen, wy slow down the ‘updating PrRCEnS by putting it on a printing press. 
and phen’ onto paper, when it could be transmitted directly to a TV = at emer 

If people ina newsroom can badass accustomed to eending and writing on a TV screen, 
why shouldn' t home neaners comfortably acquire the same. custom, particularly if the 
screen was paper Sia hand-held and portable?” And if that same TV ee had sa 
two-way function, ic a content gicpty dene to. that particular subscriber, could. 


be programed for, a yas customer “profile”. 4 - Newspapers already do this with, - 


ee "zoning" sincbines whereby their markets are divided into various demographic 


: . . @ ; oo N 
categories which might appeal to. smaller advertisers who do not want to reach the 


newspaper's total circulation at the newspaper's highest tadvertising rate. Hence, 


.the suburban editions of as ehtunide newspaper. Specialized magazines do the same 
sort of ae to certain interest groups. But their specialization still 
is only a smaller verso of "mass" and it a. one-way. There is no dienet user re- 
sponse. The isaiticas 4 age offers the target of the smallest mass, catering to an au- 
dience of one. And it has the potential ko respond ti. the changing whims of that 


audience of one.: F 


g : é, 2 
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‘ >, > : ; . 
But to reach that audience of one, the publisher must transmit over the aie’ or 


‘ 


through a cable or telephone line and with each of these media the Communications 


Act? empowers the FCC to take a regulatory interest. Two examples may help to il- 


. . 5 . ¢ : - 


lustrate what regulation can mean when a publisher seizes the bit and moves from 


* 


. Newsprint. to the electronic medium, FASE» consider the following scenario.° 


a 


The Miami SePepese is a teletext HeMaRAn ee licensed to use a portion of the elec- 


tromagnetic spectrum. .It*has .run an editcrial critical of Frank Te Graft, a state 


, ry 


representative who is up for "re-election. Graft demands an opportunity to reply 


to the editorial. The jpuapaRes editor reminds EArt that a Mr. Tornillo Yost the 


4, 


same: right-of-reply argument with Eins Miami Herald’ ‘back in 1974. He suggests that 
Graft sas rs) ae an advertisement. Grafts tala calls later that day threaten- 


ing to file a » complaint with the FCC. -stnet his client is. edgy ‘denied: his rights 


- 4 


under the FCC's Political Baitortals rute.® He reminds the Telepress watioe that 


“hese rules were affirmed BY the aUpEeeS Cou in Red Lion v. Fcc? and that his 


“client's ‘argument’ with the news wervice is a ie lee and not a newspaper mat-_ 


2 


. ter, so ‘Miami Herald Vv. Torni1lo is‘ not relevant..« “The editor mumbles some as ; 


we 


"; Amendments codewords © as i buzzes. for the Telepress lawyer. 
‘Next adnteapltate what Richard Nixon” night have been able to do in the Watergate 


era with the Washington Post if it ran only as a teletext news service out of the 


“Post owned television station WIOP-TV. The former. President's comment that "the 


Post is going to have damnable problems out of this one. ' They have a television ; 


ie ‘Lo 


station...and they are going to have to get it renewed", takes an even more omi- 


ee 


7 


’ 
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"nous tone- than it did. may it applied just to a ffewspaper. 


F 4 at has been observed that” there is presently a transformation ‘going on in- our me- 


. ‘ 


a ’ . 
dia, a "merging" of print, broadcast and cammon carrier comiunications secviced. u 


The characteristics of tHése meta ‘are seen to look more and more alike. Indeed, 
it is aUgaSeEES: that the tua and Reccouvies of. information and getting it & 
a certain point down’ the channel of ajstribution will incressin ‘ be* the same re- 


gardless of how the final product is delivered to the home. CBS es a williem 


is a 
* . 
° . + 
= - , . . 
: - pe x . 


s. Paley has recently noted that distinctions’ between the two media are blurring 


and that: the se and broadcast industries now have a lot more in common Ridius | 


they might haratatone have realizea.5 Paley noted pete time had now ceme when 


2% 


cooperation rather @han competition in promoting mutual interests, aie the. remov- 
al of governmental’ intrusion in the editorial process, should be undertaken by the 


different media. | A 


‘ 


The FCC chairman at the time, Charles Ferris, addressed the same point when he ask- _ 


ed what free speech rights might attach to "newspapers" which are delivered over 
telephone lines or TV signals. 4 Should they parallel those of common carriers 
_‘with rights of access and entry, but without content review? Or should they be 


treated as DEGUMCA ELSE A? with fairness obligations? Perhaps. an even meng meee, 


aee for a Chairman a a regulatory ‘aaknien: aa tcl they be governed by’the absence ° 


ile 


of vemilation) Like eae Ferris saw “the. first task as deciding "what...that 


creatyre ({s) that uses: the telephone lipes and television set to peouide the type 


of informat on that praatttonaliy is obtained from the newspapers?"=> Given that 


Ferris, at the time of ones speech, was tHe Chairman of the regulatory agency cen- 
tral to the interest of this paper, his question will be accorded considerable 


‘weight: here and the answer to it will be the goal towards which this paper strives, 


The echo toys A , we j e, ete 
viet isa PORUNENS arERe of acronyms rm the field each referring te a paretoalar 


teletext’ or videotex nated ina Pee eahtey, Thus we have’ Prestel, Ceefax 


and oracle in England; antiop6 and Titan in France; CIBS, Captains, VRS, CCIS and 


Hi-Ovis in Japan, and Telidon and Vista in-Canada./© In the US, we have Knight- 


> é . e 
Ridder Newspapers/AT&T's Viewtron in Coral Gables, Florida;?’ the ‘Departments of 
» A 
Agriculture and Commerce's Green Thumb service to farmers in Kentucky; 2° Telecom- 
puting Corporation of America's The Source out of McLean, Virginia;*? Micro TV's , 


20 


Info-Text in: Philadelphia; The Columbus. .(Ghio) Dispatch's.Compuserve; ‘he OCLC/ 


. Banc One Channel 2000, 27 and the system with perhaps the highest profile of them 


ee 34 


all, Warner Amex's Qube, “. also in Columbus, Ohio and lated for Cincinatti, Pitts- 


» : as 
e 
? . 


s.% ec : ‘ 


» < ~ 
burgh and Houston. One worldwide count in 1979 notéd 40 such systems under trial.74 


Trade magazines banner even more{new tests and services coming on line evéry month. 


Over the past few years, some generic terms have bubbled to the surface of this 


frothy mix. ‘Initially, they were viewdata and teletext and latterly videotex. 


‘ 


Current. usage would suggest videotex and teletext as the generic terms describing 


‘ . .: ‘ : ‘ Is 
the two technologies this paper is ooncerned with. The_ former provides a two-way. 


\ ; . % : 
( capability and the latter, one-way *-“HoWever, technical innovation in teletext is 


’ 


providing an interactive capacity/which suggests that the collective term videotex 


might suffice for both technologies. This paper will refer to videotex and tele 


* text as two separate technologies to ‘fall into line ‘with industry usage in the US. 


~ 


gaditionalily, teletext has been thought OF as a set of information frames which 


are tranenitted in a regular’ cyele an sick the home TV set "grabs" out of the air’ 


° and displays on the screen. ideotex, on the other hand, has been seen as a sys- 


- tep where ‘the user can interactively paenkisy adi call up individual frames from 


a database eaehsae hiiving to wait through a trarlsni ssion ee as in earacaxe, ; . 


. ' eed 


Thomas offers the “following general definition toe che two systens:_, 


Systems for the widespread dissemination of textual and graphic informa- 
tion by wholly electronic means for display on low cost terminals (often 


suitably equipped television receivers) under the selective control of , 4 
-“éhe recip pare using control PESCeSHESS easily understood by untrained | , . 
. ., ugers. ; ; : . 


‘Tyler has offered a-four category ayatien which throws nore light on potential appli- 
° e a e 
cations of the technology. a ; 
“8 T) Narrow-band interactive faleraxt, often known as "wired teletext", us- 
ing the telephone system or similar networks ‘to distribute data under 
ia) the user's control at relatively slow. speeds. ‘The British Post Office's 
TASwante system Prestel’is of t this type. ‘ . 


~ ba . 


" “ 2) Broadcast. teletext, in which textual and graphic information As iinaaok 
. ed into the redundant intervals ‘in broadcast television signals creat- 

ing a stream of television frames of information from which the user can 

make his or her selection. Ceefax and Oracle in England and Info-Text 

in the US are examples of this brofdcast teletext. This is inherently . 

a one-way service, where the user can select the information frame but @ .~ 
. does. not have a general two-way communication capability at his diaposal. 

Transmission is typically at the Ean of around four, frames per Serena: 


23) Wide-band broadcast or cabled teletext, employing the same principles as ° 
tM e 


t  »¥ 


“ 
—_— 


the broadcast teletext but achieving much greater capacity by sliceating 
~all (or much) of a complete video channel to transmittin, the alphanume- 
ric or graphic characters. The amount of spectrum bandwidth taken up by 
a color television signal on a cable system could act®modate up to 25,000 

oa frames of SHtpEmaEion ifa teletext system were substituted in its BEAER, 

« 4) Wideband two-way teletext, ‘in principle would be the ideal.. Here rains - 
mission in both directions, is achieved on a sophisticated switched cable 

' television network. Qube is such a ayahee, ‘ . 


. 
ry i “a z ~ = 


. \ Hybrids of hese ‘are “also satis and future ayiienis should see a lot of. these. 
For example, one hybrid right involve telephone transmissfon of the user' s infor- 


matfon, requests, bnemeenstines to which are then applied by cable. Another hy-" 
se : pe 


- brid could be a regula? ly cycled set of frames as in the one-way systems, but, 


¢ 


in response to telephoned user requests, unique frames could be inserted into 


p 


. the continuing cycled set.*’ In a cable channel with greater frame transmission 
: : ’ 3 ‘ 


speeds and eeaeeey, this hybrid could resemble a more complete interactive ser- 


vice. these’ isa wide range of bani dpplications. Oe these systems. “© They 


. 


include utiltty meter eree and fire and burglary monitoring, opinion polling, 
interactive games, electronic mail and néwspaper delivery, information retrieval 
services, business transactions and classifies ca As the entreprgneurs 
who market these systems say, the possibilities. are limited’ only by the imagina- ~ 


"dons of the people invélved. The range of services possible holds out the idea - 
ao) oo . i 


_ that home-based employment might ultimately be based on the systems. %, , ; 


How hese systems will get into the home and who will provide ‘particular ! services 


-on them thas become a contentious , issue in the US. as these same ancraprendiss scram- 
he _ protect , their eeret interests ina situation where it is feared that 


\ 


decisions being made now may fix the way Oui particular électranie technology ‘iss 


velops from now on.’ me ; } : 
: . : # ‘ 
What does the user get with these new technologie$? At the moment there is a very 


. 
, 


. ‘ primitive form of srachies available which can incorporate up ‘to seven cglors and 
two or three sizes of text. The way the two tectinologies, ilietins and teletext, 
have developed in ss is a‘useful model for. aighinattetieg between the two. 


“Ceefax is an over-the-air teletext aysten. A typical television signal eee not 
7 


. + #8 “s 


* : | 


Siete can be inserter into the transmissian. The teletext signal is ee in- 


. e 


‘to what is referred‘to as the blanking interval. To receive the signal, a televi- 

nigh set must have a teletext deceder either built in or added on. These are pre- 
’ . ae ‘ 29 q ; . 

sently estimated to cost from $200 to $300. They are expensive. ‘Decoder manu- 


facturers claim that with mass production this figure will come dona: But there 
a 
see “are now some 30,0007° teletext-equipped TV sets in Bae in England and there are no 


-_ 


indications that the decoder price is coming down. 
When it is received, the signal can either occupy the entire screen or be inserted 
: : . 
into the image of another program already on the screen. , Thus closed captioning 


services could be provided by teletext, >> or iiéws flashes could be seen as they 
é . ‘ 

are published, yet not interrupt an ongoing program. Alternately, a user’ can 
"search" what snl veant has to offer by calling up a menu page with a hand-held’ 


~ switching pad. re that menu, the user selects a.page or frame number for mate- 
rial of interest. _ The teletext decoder, in cari "grabs" the requested frame : 


Sd 


ssi ial from the cycle being transmitted as it did with the menu Page, and presents 
it on screen. A third choice is =e merely read all the teletext frames at the 
‘pace at which they are seutmitcea.® provided, of course, that the transmission is 


paced slowly enough.. . e ee a 


¥ 


. * Ei . *\, 
Videotex or Prestel, as the system is called in England, is an over-the-wire system, 


* 


in this case by telephone. The same decoder as used in teletext is fequired to 


a 


o get the image onto the TV screen. A user calls up a.menu frame using the same 


e a 


hand-held pad as for teletext, {identifies the antormeeion desired and enters those 
\ 
‘ frame numbers into the system using the keys on the hand pad, TA the case of he 


- deotex, an interactive facility is available. The user is able to search for de- 


. 


* sired information Preough a database ‘which is organized 2 logical ‘tree structure. . 


- 


__The interactive facility is a limited one. There An for/ example, no sophistica- — 
ted characker string search. capability. Frames are presented on request. There is, 


however, more control than that of ‘teletext where the -user must wait through a 


4 re : ; 9 a { ° 


e . . F 4 
‘ . 


transmission eyeis for a desired frame. 


Taletexty MEER its continuous trangaieaton cyele, seems rahi to brief ,sconstant- ‘. 


Pa) 


“y 
“ly updated information.. Videotex is suited to less epheneral material as. well'as 


updated information. Since frames éan 4 supplied on demand there is no limit. to, > 


i 


» the size of the videotex sah pase. ?? The picture, in terms of eransaiesion media, . - 
ae relatively clear in Britain. aagletext is over-the-air and Prestel ig oversee . 
* telephone wize. ,The picture tA the US is mote clouded. ' The British ‘experience is a 


clearer for three reasons. .First, the Britieh technology was developed there dn ’ 


* the early 1970s and ‘the range of services avai Jable noe reflect early design assump- 


taons.°4 sas ibe in the case of prearet particularly, one of be prinfary purposes- 


- { . 
seen, for the medium was’ that of increasing the utilization of the HeLSEn ONS syatem.>” 


Prestel is, therefore, confined: i -the eélaphone network in England, which - a nar- 


row ee system with low sfteayquality transmissicn rates. Third, the administra- 


tive agencies which developed the two tethnologies ¢ ithe British Post Office for ‘Pres- 


tel and the British Broadcasting eee for. Ceefax; are state and quasi-state - 
r 
vesencian: respectively. The regulatory environment is perhaps pore generous when the 


*regulator is able to promote its own technological developments than might be the 


_ case in the uS where. the regulator is more in the business of balancing competing 


commercial interests in the market place against: some statutory standard. Pal 


In the US, there isa third medium which has. access to the home alongside broadcast - 
ing andthe telephone. That ,medium -< cable.?° It is not as pervasive in BEseait, pe 
ga the US,” cable complicates the videotex/teletext one both from a technological 
‘and a paxieieess point of view. : we 
/ ‘Howe will teletext and videotex get aESS the home in the US?: That ‘question has been 


posed several timeg in tha past and the answers tend to reflect either the times in 


which they wete: asked (when the tenhnetiony was simpler) or where the British mode] * 


was s&en as transposing directly into the US environment. Thus, there ie Little re 
( 


en of the evolution of the technology. The arbitrary way one particular me- 
dium, be it cable, telephone or bréadcasting, was recommended as the best’ medium for 
1] ‘ ¢ 


2 r 
’ 
‘ 4 : 0 , 
. 
. i 2 , > a 


32, ‘ > Pz ‘ - ee ie a 


the us seems to have eas little neeine of the fact that test eneeaetens: were al- 


4 
ready successfully stablishing operations on ather media. Grundfest and Baer, 
: : ‘ 
for example ,' saw ‘a peceree with the frame by frame billing transaction cost actual- 


37 


er 


ly exceeding the value of the information being marketed. Their suggested solution 
was to! go with an established billing system and they argue for a ‘negotiated eons 
fract between an information service firm and a telephone carrier to use that car- 
rier's billing system. Failing aaa they" suggested ees might petition, the 
FCC or the states to set ne sonable terns and rates for access to the billing aye 
tem. All this is preaisated on use. ‘of the telephone as the means of access into 7 


the home. But there are systems in the Us which operate ane renerelty with their 


own bjlling systems. me Source, aAENOG accessed by éatenivne, bills ata flat. 


time rate for aiiea 2 Qube, with its constant sete of customer cable ser-, . 


~ 


vice use (it’’scans 4iPuserd every six seconds) ‘would appear to Mave the software 


° 


capability alzeady in place'’for a frame ‘by frame ge system. Zerbinos”” specu- 
lated that cable would begthe "safest plage" to put selecext from a aa 


point of view, since the ‘Pec did not impose as much céntent regulation cable as - 


it did on broadcasting. daBut the fairness doctrine, for example, applies to cable. 


e o, Be . —_ s 
casting just as it does to broadcasting. *° It could be argued that the common car 


. 


riage status of the telephone might be a "safer" transmission medium for videotex. 
Perhaps the blanking interval of a TV broadcast transmission will come to be regard- 


ed as a common carriage facility and the broadcaster may be able -to nena it to, 
41 . o” 

say, a newspaper. 

\ 


In fact, just as it; has pest suggested that information service providers might pe- 


tition the FCC to ve access to a BeLaP nce carrier's behling ‘system,. so might 


e 


an electronic publisher move to petition the FCC for access to a broadcaster’ s 


. . 


mianking interval. If ideas Ge spectrum eer as a basis for regulation still, 


. t ; : 

survive, then the blanking interval coufd be a candidate: for vegulatory development 
” ‘ , ; r 

if the broadcasters ‘do not move to develop it, themselves. : 


In the final anglysis, speculation about the "safest" place for elettronic publish- 


e 
‘ 


Roe sy \ ; is 1j ae% » & a & te 
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ae 
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called on later .to sanctify that channel selection. 


ing may really just be acadghic indulgence, First Amendment considerations .do not 


loom as ‘large, at least th broddcasters, as do, economic considerations.‘ ~The 


wide mix of media being experimented with as electronic publishing outlets, with 


_ little mention in the trade papers of their First Amendment "safety" aspects, would 


tend to confirm this observation. “4 Commercial interest will dictate the most ap- 


propriate medium for any particular publisher. First Amendment arguments will, be- 


In defense of thesé earlier recommendations, the dynamic nature of media’ technology 


e * . 


‘development Means that they were, bound. to date. Thé .FCC's Second Computer Inquiry, 45 


47 


two, court cases, FCC v. Midwest Video “na NARUC v. FCC, and recent Communications 
——————————— aE RE ‘ ‘ 


Act rewrite &ttempts in ‘the congress ® have either set new direttions, or reflect 


Seay, f 


new constraints, in the media environmen in the US. iar is ciel on, ang, 3 judicial. 


appeals against, thet ae in the future will ‘ie as surely date this pre- 


° 
, . ‘ 
a « 
i Z 


An, interesting sideline to this speculation about the medium of choice ‘for electro- ‘ 


sent “study' g efforts. 


nic publishing is the maneuvering for "spheres. of. influence" which is wpparent : be-. 


tween, cable and Reteerens interests. Temple” has noted ‘the existence of the’: so- 


called. “telco anne arranged with the cooperation of the House Communications 


’ 


" Subcommittee, between the National, Cable Televiaion Association (vera) and the united 


- States Independent. Telephone Association (USITA). In this agreement, the two aawie 


4 


zations agreed not to compete with gach other in their respective traditional. areas 

of business, i.e. plain els teleohons service for USITA members ‘and the retransmis- 
oe 

sion of television programs for,NCTA members. Subject t respecting each other's de- 


od 


’ fined sphere. of intavent; ane ee carriers and the cable iia systems re- 
served the right to seid any seal etaaietouvhenn service"?° in any Tocation attnes 
ey using their own distribution facilities or by leasing éeariandesion facilities: from 


one another. For Ptelecommuniuatlons suevice! read electronic publishing. The Na- 


tional Cable Television Association President echoed this ‘agreement when’ he spoke of ‘ 


. 


an anticipated three levels of service. He noted ‘plain old telephone penne which . 
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"hn 


an 2 


. 
: 
\¢ 
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the ‘telephone companies would provide, cable celevision service which the NCTA mem- 
: Jeenk would Provide, andor middle ground of information services (examples of which 
, he gave as ipsiemation retrieval, burglar alarms, meter reading and teletext) wneve ; 
the two inedia would bevatac _ It should be noted that there is one large compo-= 
sunt of the telephone eaiaies: ATET, which is not a member of usrta%and is not a 
party to aa Telco Agreement. ‘Measured across a variety of indices, USITA member 
companies make up only 18% of the US telephone binibiea. AT&T makes up the rest. 
But if avet is not with otis T 1co Agreement in the flesh, it is at least there in 
spirit. ‘charlae a Brown, Chairman of AT&T, said as much in hearings before the - 
House Subcommittee on ommunications in 1979. When asked by the Subcommittee’ s 
~ counsel. whether ATST might ces act to a prohibition on it being allowed to’ retrans- 
nit’ over-the-air broadcast signals, Mr. Brown said that that was the status quo 
and that ATST was not concerned "as long as it did not prevent us from getting. into 
ot er thine id connection with home information service, retrieval of data...."> 


ATst's interest in hoge information and data retrieval services had sent all manner 


of interest groups to Washington praying for relief. The government's reSponse to 


oe . a 


these Bape is a confused, yet appare ly quite radical, redefining of the 
way communication nayutacteg is being ee See nation's capital. 
And ene there is ‘ils element of the radical about it, the issue is far from re- 
solved. A look’ of some of these ideas for each of the’ three atk: broddéasting, 
celephone and cable, might be a useful approach in cladifying this. « 
Broaddasting: : ; 
‘There is an 1s0ny with broadcasting. A general impression might be Gleaned frbm 
trade papers that. electronic publishing is going to break out in the US on a 3 
cast teletexp.” KSL-TV's service in Salt Lake City is set to go as a full scale op- ff 
eration now. Micro-TV's Philadelphia based service is busy soliciting advertising 
support. There is the appearance of activity in the area. Yet, below the iueticn 


there is little movement. Technical progress over standards es slowed to a snail's 
« i « * 


4 a 
pace--with backers of the British and Canadian systems at logge?heads with CBS over 


- s; | 2 She : 


i 
that network's ‘attempt at an end run with the French Antiope system it backs.°4 “ 
CBS has filed a petition with the FCC promoting a a oieies Antiope system as the 
industry standard. Responses have been filed: from the supporters ‘of the other 
‘systens.> ‘The petitions process will be ‘an extended one and there may not be a | 
set of teletext standards announced for’ some time. : w) 55 
If the question of content regulation is one that makes print journalists "shud- 


der at the thought ,""° then it.is unlikely that neiepapers will look en masse to 


teletext for their inbgation into electronic a eripitos: Representative Lionel 
Van Deerlin, a promoter of secaial recent attempts to rewrite the Communications | 
3 Act, has noted ‘that since "Broadcasters must tat with the Fairness Doctrine 
and equal ‘time provisions for political candidates," teletext, since it is broad- 
cast, would have to comply with those standards tens Given this constraint, it. 
: is likely that: only broadcasters would find teletext appealing, since that is all — . 
they know. A review of the organizations testing teletext does suggest that the 
medium is Sentinad primarily to broadcasters. * = 


a 


‘A further reason for the apparent lack of any movement on the regulatory front for 
broadcasting, and more particularly for teletext, can be found amongst the broad- 
casters thenselves.- Recent sitaaiy at rewrites of the Communications Act failed, 
to some extent, hecaues of broadcaster op gir een to the idea of a more competitive 
broadcast: environment. © In fact, so effective was this broadcaster ‘opposition . 
that after H.R. 3333 failed, the next bill on the subject, H.R. 6121, contained 
: only oes carriage See ve Broadcasting matters were cxsluded from the bill 
. which ‘concentrated instead on the presumably more popular deregulation of the tele- 
_ phone industry. Broadcasters. apparently preferred the devil they knew, the Com- 


munications: hee of 1934, om a deregulated broadcast system. 


e .7 3 
\ The telephone System: * . ; : Re = 


x 
The telephone system as a medium for electronic Poblishang is interesting for two 


reasons: first because of the scale of the companies behind it and second because 


of their ineateke in acemine publishers as well as their traditional role as com-_ 


oe 14 
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mon carriers with facilities for lease?” Thus GTE has purchased US rights to 
‘ y 


the British Prestel system, °° ATET is involved in iS coral Gable Vilewtron test 
él | 


+ 


- with Knight-Ridder 


~ 


and has several tests of its hun planned or in operation a- 

round the countzy.°% . ra = ah 

_ A clue to what is at stake is suggested by the possibility of AT&T extending its, 

yellow pages into an electronic classi#led sivertiaing service. This would be 
nregulated data processing service, with a lot of revenue potential. At 

stake is 4.6 billion dollars, the amount that classified advertising made up the 


total . newspaper advertising revenues in 1979,°° 


If electronically distributed, 
classifieds could be continuously updated, and a user would need only to call up 
. Mh, fe 
those which were of personal interest. The vast memory banks, available in com- 
puting today might also allow for more depth of information in each classified 
an ‘ : 1 
advertisement.. Floor plans of advertised houses, for example, might be available 
in thé realty section. 
Two of the tests in which AT&T is involved, one already underway in Coral Gables, 


Florida,and another proposed for 1981 in Austin, Texas°? 


might appear to the con- 
’ .gumer to offer similar services. For example, both offer telephone directories 
and classified advertising from grocery aad daactoant stores. From a regulatory 
point of view, however, there are some critical differences. In the Coral Gables 
' Viewtron experiment, AT&T is providing the telephone lines and terminal, equipment. 
for the users. _Knight-Ridder is providing the comput~r, the software and the da- 


6s In the proposed trial in Austin, the telephone company plans to go fur- 


tabase. 
ther than the common carrier function. It will provide the computer, .the database, : 
the telephone’ lines and the terminal at the user's end, dae so-culin’ cus omer 
premises equipment (CPE)..0” In the Viewtron trial, the telephone company app , 
simply to be fulfilling its traditional role as a common carrier. But in are 
tin trial, the common carrier is becoming an sisotecnic publisher. In doing sss 


it appears to be flying in the face of both the FCC's latest regulatory orders in 


the Second Computer Inquiry, and the philosophy behind current regulatory thinking 


4 |. 


- 


’ - “é 


in the Congress. In the process, AT&T seems “to be confirming all the worst fears 

that the press has about its own future in electronic publishing. ©@ The differ- 
4 . 

ences between these two trials make a useful vehicle through which the current 


state i telephone regulation might be considered. ; 

In tke Second Computer Inquiry, the FCC radically redefined ‘the way it looks at 
telephone service. A decade previously, the Commission had tried to face up to 
the impact that computer ‘technology and its market applications was having on ‘com- 
munications common carrier services and regulation. The phenomenon of\iata trans- : 
‘mission and processing was playing havoc with old itewe based on voice transmis- 
sion. Tits First Computer Inquiry® "the FCC held hearings, in part, to try and 
clarify the situation. The outcome was a dual definitional scheme which distin- 
guished between regulated ‘communication services and unregulated data processing 
services. In the case of hybrids between the two, the definitional scheme was de- 
signed to consider the Orientation of the service, © To prevent the pomyiwitiey 
that common carrier services might favor their own data processing activities when 


providing unregulated data processing services;-a-policy of "maximum separation" 
- 


was initiated whereby a carrier had to furnish data processing services through a 
71 


« 


separate corporate entity. That Inquiry came from an era when central computers - 


operated in conjunction with "unintelligent" terminals on customer premises. Tech-. 
« : 

nological development in data processing quickly passed the First Computer Inquiry 

by. Advances in microprocessor and large-scale integrated circuitry have since al- 


lowed the construction of mini and micro computers. Customer terminals are now 


more intelligent. Distributed processing has become the norm, where computers, and 


terminals perform both data processing and communication control within a network 
and at a customer's premises.’ In the Second Computer Inquiry, various new defini- 


tional schemes were discussed to try to specify more precisely what data processing 


was and what it was not, and how hybrids between the two might be accomodated. ’? 


° 


The copii sion finally came down with a distinction between a basic transmission 


service and an enhanced transmission service. ?he former would be regulated. in the 


ens. _? 
Fi at °c 


* 


traditional common carrier sense, the latter unregulated. The basic service was 
limited to the offering of transmission capacity between two or more points 
suitable for'a user's transmission needs and subject only to technical parameters 


of fidelity or distortion criteria. An enhanced servicesthen became any offering 


which is more than the basic service. 4 Typically, this might be where computer 
« % é 


applications are used to act on the content or code of a subscriber's information. 
In an enhanced service, the "content of the information need‘not be changed and 


may simply involve subscriber interaction with stored information". .° That ig 


what a videotex service ‘is. Thus, vitleotex is an enhanced service and therefore 


not regulated. Not regulated, that Te, in terms of tariff regulation and having © 


- 


to get the FCC's prior approval for new services. 


Is this good news for electronic publishers? Perhaps. But the Commission quali~ 


. . . ® ‘ 
fies itself by reminding its audience that it hae not diven up jurisdiction over 


enhanced ‘services, merely that it has chosen not to initiate a comprehensive re-" 


gulatory achene for the service. REGHSC) it notes that if ecenelenal problems 
concerning enhanced services do ‘ie which require the Commission to invoke its 
subject matter jurisdiction and intervene, the FéC would peater to handle the ve- 
solution of those problems on an individual hanig.'” 


Since carriers have traditiorfally "bundled" terminal equipment along with trans- 


mission facilities in providing a service, the Commission next addressed the pos- 


sibility ef whether ."bundling" could limit a user's freedom of choice dntputeidd = 


together a preferred service and equipment package. Trends in technology, the 
- whe ' e . 
Commission observed, ’7 enable iiiaee Wis aka to function as an enhancement to 


ae — 


basic common carrier service, yet bundling has forced users to go with packages 


. 


of transmission and equipment services which the carrier offers even though these 


May, not meet the needs of the customer. a a that bundling inhibits compe- 


tition, the Commission moved in the Second Computer Inquiry to deregulate custo- 
“ 
mer premises equipment. The. analogy in present homes is that the rental charge - 


built in.for telephone receivers will now have to be itemized separately. This 


e 4 ’ 
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will, in effect, setve notice on eg they may now purchase outright from 
other vendors the telephone equipment to meet their needs. And to further compli- i of 
cate matters, the Comm eetOny using a ‘standard which aeneeeee dominant. carriers 


_as those "telephone companies which have sufficient’ market power ‘to engage in ef- 


fective anti-competitive activity on a‘national scale and which possess’ sufficient 


resources to enter the competitive market through, a separate seiselsigcein ruled ; 
that AT&T would have to market terminal equipment and enhanced services through a 

subsidiary. ’° ’ / , ae " 9 eo | oe 
_ For the proposed Austin trial, the separate gigrdtars rule suggests’ that ATST (in 


of bal 


‘. 4 


this case Southwestern Bell) should only be providing the transmission facilities 


for the test. _The computer, the customer premises equipment and the database should 


¢ 
be provided through a ‘subsidiary or by another vendor. °° Whether the FCC has the 


Ld 
authority even to allow AT&T into-the enhanced services market, contrary to the Rs 


‘Consent Decree, °2 which barred ATGT from offering services such a as gata oidbuae lie 
‘ 2 


/ : 
‘and information retrieval, is. hotly contested by the Department of “gustice.9? There . 


is obviously still much to be resolved in the areh. 


’ 


Interest ir the Consent Decree has also been manifest in the Congress where concern 


for the welfare of the Justice Department's anti-trust activities against ATST in 

effect sidelined the fortunes of H.R. 6121, a rewrite of the Commu- 
; : , ; f 

nications Act, at least for the current session.°* As approved, the bill would al- 


low AT&T to compete in areas not regulated by the FCC, thereby modifying the 1956 ‘ 


e 


‘ , m ‘ 
Consent Decree. The bill also contains an‘American Newspaper Publishers Association 


_ (ANPA) sponsored amendment which prohibits "dominant carriers" (read AT&T) from of- ‘ 


‘ 


fering data retrieval services either by the parent company or its subsidiaries, for 
» 4% = ‘ 


; : % 

the types of information now being provided by newspapers, periodicals, radio and ~ ;'° 
television. °4 The scope of the amendment is wide. This amendment, too, suggests 
that AT6T's Austin trial is out of order. 


“But of course, like H.Rs 3333, the bill that went before’it, this is all still bill 


4 . 
drafting rather than statutory law. How seriously asa sentiment should 


18° 


s 
° 


. On 


_ be, regarded on electronic publishing is not clear. _ The two bills failed for rea- 


’ sons other than mass media services are eg apart ‘from the gweeping ban on 
gee 


. 


‘the Provision of mass media services, however, there is a lot that is similar be- ee 


; tveul.. H.R. 6121 and the Second Computer Tiquiry. * Lidne van Deerlin, the house . = 
SR Cd ‘ 
bill's sponsor, conceded as much in his commendation of the FCC's work when the 
N i * re) : , ‘ 
Commission's Inquiry report was released.”> ’ 


, . 


. Cable Television: j 7 


It is ‘in the ‘context of ‘cable television ‘that most regudatory interest in two-way 
? 


. 
“ « 


. television has been séen. Unfortunately, the two-way facility has taken a back 
% 4 . 


<> ”e aa oe ) 


seat to arguments about the validity of the FCC's rules regarding access to cable.°© 


‘ 


tn 1972, the FCC required new cable television systems to include two-way techni- ~ 


oe cal capacity.°’ * That requirement (capacity for return communication on at least 
2 “ a - N 4? 
a non-voice- basis) was later modified to apply to new cable systems with More tHan ° 


° 
~ 


C Bat: : : : 
3,500 subscribers, and later’still -to older systems if they were rebuilding to com- 


ply with -other FCC technical Sr Aneares “Along with this two-way rule’ were others, 
requifing mandatory access to cable facilities for the public, Salcators and local 


government, the provision of studios and production equipment. for the use of these ‘ 


6 


e 


_access groups, and a system capacity of 20 channels. In Midwest Video II, these . 

rules. were sa down ‘by the Supreme Court as exceeding e statutory authority : 

ts abiowss the FCC. The court found that the rules required Sati system operators . 
to’ behave as common carriers." ‘If common carrier obligations cannot be imposed 

oh. bioadgaster, then the court held they ately cannot be imposed on cable ¢ystems, j % 


arguing that thé variant technology’ - cable aa not ieakes the journalistic dis- 
. 89° . 


eration which the Coneess~hda-Gonaistently allowed broadcasters’ is _The court did 


4 
concede that less stringent access rules might get a more favorable hearing. But, 


. c 
. _ despite an FCC plea that the. access, capacity and facilities rules be considered 
separately from each.other, the court concluded” that the ‘technical capacity rules 
were set up Tid the access rules and thus set ‘them aside asa GFOup; with- . 


, out consider the merits of wach? So the: “two-way rules ‘failed without much of 


we A . . ° 
” ' ry . . 
° . 

yf : ’ . 


a hearing. 
’ 6 . z “« 

The two-way rules had not had much of a hearing from the ree either. When the Com-_ 

misnion first promoted ‘the two-way iia: it conceded that. Cor may not be a de-. 


‘ Fa} e 


mand ra the service and that is why it never repunad A ‘more than the Pada: 


rather than operational, eannctey for “two-way pisgicden Ironically, ‘ would now 


appear: that two-way and access services are the sine qua non on for abkxinie “cable * 


91 ‘ ’ 
Vv franchises. : 
oe ee 7 = ¢ 


* One final appellate ‘level case has bearing on. the ‘plight of two-way television, ‘ : 


92 : ree 
It is included in this discussion for three reasons. 


td 


: Mike dP 
First it highlights a judicial finding that individual cable Boepany services are 


’ and that is NARUC II. 


severable despite the Fags asa ‘to consider all services together, and fur- 


r] 


ther that common carriage regulation can be applied to. any of thgen severed ser- | 


vices” bacon, it highlights a predicament for the FCC in how far the agency 
tT 
can extend its interest into pneaaenee jurisdictions,” and -third, it demonstra- 


: ¢ hake 


tes that there is still a great’ deal of éontuaton about what ‘two-way service ac- . 


2 


tually is. The 1972 Cable Report called for capacity for return communications 

at least of a non-voice quality. In terms of nwbex: for example, this would 

' refer to a key punched request fron a user for certain information to pe display- @ 
‘ed on the er wv aeERet yt coyad also be read to imply that the signal from ° 

=e computer to the user's screen is video. It does see clarify whether the two 

signals (Le., ‘the computer and back to the user} are integrally tied as they \ 


presumably nr be with videotex where the non-video return signal is calling up 
tat, 

a video: response from a head-end Eomputer: In: fact, whether a static image, whic 
4 


is all the videotex echnology can offer ‘at the moment, would constitute "video" 
“is not really clear. It may be a non-video signal. Signals which are not tied 


; _" together integrally, or which are both non-video are not specifically accounted + 
95 i | Af 
) : 


~ ; a ae > 
To further add to the confusion, one of the FCC'S pre-requisihes for common car- 


he 


rier status is’ that the system be such ohae customers transmit intelligence cae 


e s 
4 is ’ a 
’ ./ # 20 =; x 


* fox. 


° \ 


‘ 2,’ -19- € . 
\ at a . : ‘ re J 
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their pwn choosing. °° That is, the customer provides the information to be trans- 


mitted, the warrier Provides only the transmission facilities. in videotex, only 
a 
" the return mode (£x0im Cilatomee to computer) would be of thé customer's choosing. 


& “= 
¥ line ron! the conbuter back to the customer would consist of the “BOREWREE re- 


LY 


? 
“sponse to that Saari on the basis of the holding in NARUC II, the court. 


97 


jwould find videotex to a a * common carrier seeieiien. The other pre-requisite 


to aaemen carrier status, ho}ding out a service indifferently to all potential us- 
ea would also be met by videctex, : ~— , { 

A cable ean offering a videotex service might ‘therefore, lunder the terms i 
NARUC Marve tty, ‘be agcommon carrier; an appellation the FCC refuses to give cutie es 
tem f _ The court in NARUC II concluded "that mogt, if not all,-of the uses to 
which the two-way non-video capability is ee, 


"carrier" as used; in 47 U.S.C. 152(b).""" Notwithstanding all of the foregoing, ‘ 


put fall within the term 


the court found that cable operators provi rie two-way PALERATAL® non-video com= 


6 e* 


MNS CRESENS were acting outsidg the Commission’ s jurisdiction because -of the ex- 


. 
° 


ios 
‘pteas propinian of section 2 (b) Pi 0 which prohibits FCC involvement in’ intrastate 
matters. The Austin trial being proposed by AT&T would seem:to meet that provi- 
ae ; 
sion. -It is two-way and intrastate. e 


e 


‘Constitutional Aspects: ‘ . Ss 

‘The First Amendment rights of broadcasters and cable operators do not seem to 

Toom h Aatge “Mit the FCC's regulation: of electronic publicatidn. For example, using , 
Red Lion's finding of a public speech right ovér that of broadcaster autonomy, 

the Commission has enthusiastically eeuany to extendg@hat public right of access 

to cable television at, the expense of the cable operator's AEGAER: vighte: m4 


Commission's  briee?® 1 


in Midwest Video II tersely dismissed the cable operatet's 
First Amendment claims by paying that, a) cable systems retransmit broadcast sig- 
nals (and are thereby "reasonably ancillary" to the FCC's interest in the regula- 


tion of broadcasting) {ae that b) Mfdwest Video I authorized rules designed to 


achieve the Commission's program diversity "objectives" and that, c) First Amend- 


1 3 i‘ 2] = 


‘ . r ‘<i i. . 


v hey ii 
ment goals ‘are Promoted by-access rules, citing Red Lion language about an unin- oo 1 
oe id / 
hibited marketplace of ideas and iene ear of that. market... In order to an 
‘a * 


pose access rules the FCC tried to use the retransmission of broadcast signals 


as a lever to gain authority over cablecasting and biecmieash services even. Shoogh 


* these have a td do with ovetctneaié transmission services sake are the 
“foundation of FCC broadcast authority. aA Shy r 


Not erexyens ig quite so pessimistic about the government's intentions. From‘ the 


e ¢ 
atiiruative First Amendment ideas of Emerson, !°3 which achiéved their at insiee ex- . 


pression in Red — Silber ?4 sees a trend has developed” over the years towards 
what he calls "broadcaster autonomy" in decisions sich a Vv. pyc, 205 where a 


; ¢ A 
broadcaster's refusal to carry an advertisement was upheld. Silber was bemused, , 


° u 


though, y FCC v. Pacifica through which the FCC used George Carlin's "seven dirty - 
words" to sustain its proscription of indecency. The rationale in Pacifica for ‘ 
‘ 
. ay . ‘ 
denying broadcasters the. same First Amendment protection as for print was because 


broadcasting had "established a uniquely pervasive présence in the lives of all’ | 

: ke ; : ; eat 
anericang;"} Ofna that broadcasting is uniquely accessible to children, even 5 

too, young to read. AF og : i. . 


a 


This. "captive. aieincce? idea seems to be a variant of the . "Power of en 


idea which is usually Sheed along with the ideas ‘of. "public ownership of the air- 
waves" and hecadeast frequencies =— "scarce deuoareus;" ax the three most com- ; | 
“mon rationales for distinguishing broadcasting from print ie regulatory purposes. 
And, where broadcasting goes, interest groups with memories Biiainn back to Red | 


Lion, ae trying to make sure cable oun ; . 


= ’ 


With cable television, the idea which seems to get most of the attention is the 


‘ 


¢ 


scarcity theory. Public ownership as a basis for regulation works only for broad- 


cast retranamiasion channels on cable ‘through the "reasonably ancillary" doctrine. 


«Access and hie! channels are more likely to be privately, owned. The power ‘idea, 


with its yee of the wilesion, appears to be more theologically than empirically 


{ 
based, and agave in the background rather than center stage for gavie? 


. * A . 
‘ 22 ‘ 
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Scarcity, the idea that a limited number of channels requires governnent assur- |- 
ances that a multiplicity of opinions will be telecast, should not, it has been ~ 


argued, apply to cable TV because of its many channels. A structural or techno- 


logical solution??? to regulation is now considered possible compared’to the be- 


. we i} * ra a! 
havioral, or content regulation of the ala era. In fact, such is the opti- ® 


nism that diversity's utopie has now arrived, that petitions have been filed by. 
9 « 
the national Telecommunications ‘and Information Mministration (NTIA) with the 


ee 
FCC to paver cable systems from requirements under the fairness doctrine,» ’ 


Hascless ito say, there are’ still pessimists who» see in Gable eelevinion more of 
t . 
the same. Barron, for example, notes that technological solutions have so far 


af 


° t . . é . 
not rendered his preferred social, engineering unnecessary, pointing out that so # 
i11 


eo | 
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far most cable systems merely offer more choices among the ‘networks. 
- A further suai the scarcity theory asa basis for regulation is-that news- 


papers can be shown to be much more scarce than broadcast and cable outlets, yet 


‘ 


newspaper content is‘not regulated. In Home Box Office v. FCC, Rist court, in re- 


terence to. ham Herald v. Tornillo, said that "(S)carcity sank is the result. ~~ 
-- solely of economic conditions is apparently insufficient to "justify -even Limited ; 
‘government intrusion into the Fivst Amendments rights of the conventional press... % 


and there is nothing in the record before us to suggest a constitutional ‘distinc- 


tion between cable television and newspapers on this point.«222 : : 


a 


’ . 
The lack of sound theory supporting ,broadcast and cable content regulation would 
suggest that it is time to put broadcast and cable alongside the print model in 


First Amendment treatment. But tradition does not lie down and die that easily. 


Conclusion: bo 


Nirvana is not yet here for First Amendment theorists in broadcasting and cable 


television. And it may pe a long time coming. Despite the carrots of deregula- 
\ 


tion, and movement towards the print model,’ which:the FCC Chairhan has offered 


broadcasters and cable operators in his speeches in return for more competition, **? 


some of the problems ahead suggest more rather than less regulation. Consider 


. 


° . e 


a 
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the following: - 2 ce 
‘ \ 
1) ‘electronic Pibleraes may threaten eee news and thereby the FCC's poli- 


cy of localism. Busterina, for creme ty has “found that a ten point arene in 
¢ 


cable venetzacien in a market 1a gerociated iis a 7% decline in broadens: news 
sésect leave ¥* 
thear? as a basis for regulation takes little account of the fact that nearly all 
cable cities are cne-company gperations. Who the operator id may become an impor- 
tant , determinant of who gets onthe ‘cubitle: If Times-Mirror owns the cable com= 
pany, what are the Prospects for other newspapers of getting on that cable? -,3) 

Int the 105 channel Sraracions that are being announced today, eomigne be the 
consequences of electronic newspapers being buried = a avane of competing media? 
in’ ‘he British Prestel system, for example, nuwepapers can be lost amongst a kot 


a 


of other information services on just one channel. Is it conceivable that the 


rai may find itself in the ironic sidietian ce appealing to the government for 

salted ; and arguing for another “round of Failing Newspaper legislation? H.R. 

, 6121, the Conmuniations Act  peastee attempt, with its sweeping distietion con who 
can elgctronically publish mass media services, while confining AT&T oe directory 
services, may find. it has applied a ‘"Meiklejohnian" approach to. detining mass media 
services, i.e. those "services designed to iiss the electorate on issues of pub=- 
115 If all iiss is left to dae carriers, electronic newspapers 


’ 


may find that what the acdLence wants more 8 not information "of public con-" 


lic idle 


cern" but directory information, box scores and the like. Kaplan?+9 has noted 


“ 


that what appeared to be interviews (of "Public concern"?)’ on Warner Amex 's two- 
é ‘ é - ‘ 


* 


way Qube system, turn out to be marketing exercises where the interviewees have 
e e 


actually bought time for the interviews. Kaplan asks wether, this type of program- 
-.ming should be regulated, and if so, by whom? 5) The. price of decogers is high 


- 


enough that the possibility of taking advantage of the end of the scarcity theory © 


will be denied many people. In the electronic publication era, might the advent_ 
‘ 7 hs ~ 


’ of this wonderful diversity of voices actually disenfranchise much Qf: the audience?. 
—. 


r) : “+ O4 2 


2) ‘Euphoria ‘over what appears to be‘the. end of the scarcity es 


—_ 


2S [~ -23- 


) *, An issue not considered in this study, that of privacy, becomes very relevant 


> 


with the electronit surveillance necessary to keep track of a subscriber's media ges 
“use, either for billing purposes, to rebuild user profiles, or for marketing: pur- 


: _ poses. 2) Questions eonedendig who the publisher is in: libel cases, ‘and in the 


td . a at , > 
- reuse of material, have Yet to be addressed. i a © Gas 4 3 
: In settee: ef the excitement surrounding trials and “speculation in ‘eledtronic _pub- 
ras eres the consensus appears tc be that it will be at Least ten years before 
. ' : i . . 
Z ‘the nation goes two-way. And when it does, price and privacy questions might make: _ 
: eg te 
us all pine for the good’old days when we had to retrieve .a sodden but low priced. 
Heveparek out sof the tree Si ed front yard, and when the only privady se a of m 
2concemn was whether we had sieatnved to pur a bathrobe on before aaink out. 
3 : . 4 
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47 C.F.R. §8 76.205, 209 (1973). The FCC has applied the fairness doctrine and 


equal opportunities in political broadcasting to cable Tv in the same manner 

that the doctrines are applied to broadcasting. For an extended discussion of 
the fairness doctrine and cable TV, see Barrow, "The Fairness Doctrine: A Double 
Standard for Electronic and Print Media," 26 HASTINGS L.J. 659, 691 (1975). 
Watts, supra note 12, at 8, notes that the American Newspaper Publishers Associa- 
tion (ANPA) successfully petitioned for and obtained a decision from the FCC that 
its fairness rules would not extend to a videotex service delivered over a cable 
system. That is perhaps a more liberal interpretation of the holding in that pe- 
tition than the FCC intended. In re the Matter of Amendment of Part 74, Subpart 


‘K, of the Commission's Rules and Regulations Relative to Community Antenna tele- 


vision Systems; And Inquiry into the Development of Communications Technology 
and Services to Formulate Regulatory Policy and Rule-making and/or Legislative 
Proposals, Report and Order, 23 F.C.C. 2d 825, 829 (1970), when speaking of the 
fairness doctrine and equal opportunities rules as applied to cable, the FCC, at 
820, said, "(W)e did not intend to apply these requirements to the distribution 
of printed newspapers to their subscribers by way of cable.... (W)e have no in- 
tention of regulating the print medium when it is distributed in facsimile by. 
cable, but we do hold that the publication of a riewspaper by a party does not put 
it in a different position from other persons when-it sponsors or arranges for 
the presentation of a CATV origination which does not constitute the distribution 
of its newspaper." The idea of a facsimile newspaper involved the installation 
of a printer in’ the home which would output (usually at the publisher's control 
rather than the user's) an exact copy of that day's newspaper. This is a far 

cry from the electronic newspaper which this study addresses, where the news pro- 
duct is tailored to a user specified "profile" (supra, note 4) of subject inter- 
est, whigh will be offered on a TV screen and which may or may not be offered as 
a printed copy, let alone as an exact facsimile of that newspaper. A tailored 
news-profile would probably not "constitute the distribution of...(a) newspaper," 
but rather would be a "CATV origination," at 830. For a discussion of early fac~ 


‘simile trials see Koehler, "Facsimile Newspapers: Foolishness or Foresight?" 


46 JOURNALISM QUARTERLY 29 (1969). 


. 'See for example, Watts, supra, note 12, at 6. : a - 


Scarcity and other rationales for broadcast regulation are considered at notes 
107-111, and SEGOEAnY NS text infra. me 


. Barnouw, THE GOLDEN WEB 18-22 (1968), notes the lack of interest in news and pub- 


lic affairs by the early broadcasters; Smith, Davis and Shelby, "Broadcast Exe- 
cutives' Attitudes ‘Towards Fairness, Equal Time, Ascertainment, and Communications 
Act Revision, ¥ (1980) (unpublished paper presented to the Association for Education 
in aguene lien Annual Convention, Boston, Mass.) at:15, found in a study of RECaS 
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52. 


~  Nle . 
, 
cast executives in the context of a Commnications Act rewrite, that the de- 
regulation fought for by the industry on First Amendment grounds was not expect- 
ed to result in increased news and public affairs programming. In fact, a ma- 
jority of the respondents (66%) agreed that some stations would actually become © 


less diverse if, for. example, the fairness requirements were eliminated; Lucoff, ~ 


"The Rise and Fall of’ the Third Rewrite," 30 JOURNAL OF COMMUNICATION 47 (1980) 
(hereinafter Lucoff, Third Rewrite) notes at 52 that, " (P) ocketbook issues out- 
weigh freedom of expression SET RERECEHES 


An extreme example of a multi-media mix in one system is that of the security 
system offered by Warner Amex's Qube. The system is connected by cable to ser- 
sors in the home. If the cable or central computer is inoperative, a backup — 
system cuts the alarm system onto the telephone system. "Warner Amex Plan Se- 
curity System for Business, Home," WALL STREET JOURNAL, March 12, 1980, at 10. 
(Less than a week later, Warner Amex announced that more than 700 families had 
ordered the security system connection. BROADCASTING, March 17, 1980, at 87). 
As an add-on to the telephone backup noted here, it is conceivable that an over- 
the-air “backup to the backup" could be offered. Although this example involves 
a security system and not an electronic publisher, it is also conceivable that 
an electronic publisher might involve more than one medium in its service with a 
cable down line delivering the information service and the telephone used to de- 
liver the user's return requests. 

In re the Matter of Amendment of section 64.702 of the Commission's Rules and 
Regulations (Second Computer Inquiry), Report and Order, 77 F.C.C. 2d.384, 1980 
(hereinafter Second Computer Inquiry). 


FCC v. Midwest. Video Corporation, 99 S.Ct. age 292) PEMD Video II). 


National Association of Regulatory Utility iapliceiniis Vv. ee) 533 F.2d 601 
(D.C. Cir. TORS SERNA EE NARUC II). 


For example, H.R. 3333, 96th\Cong., lst Sess. (1979), "Communications Act of 
1979," introduced March 29, 1979, lapsed July 13, 1979; H.R. 6121,2 96th Cong., 
lst Sess. (1979), “Telecommunications Act of 1979," introduced December 13, 
1979; S..2827, 96th Cong., lst Sess. (1980) , '"Communications Act Amendments of 
1980," snbeoduced bea 12, 1980. 


Temple, eae Meets Bureaucracy: The FCC's Policy for Two-Way Television," 
31 FED. COM. L.J. 806 (1979), at 458 (hereinafter FCC's Two-Way Policy). 


wwelecenmunication service is defined as "the 8ffering for hire of a telecommuni- 
“cations .capability for the transmission of information selected by the customer 
from one location to another by means of electromagnetic transmission with or 
without benefit of any physical transmission medium, including all ‘instrument- 
alities, facilities, 4pparatus and services...." Principles of Agreement (be- 
tween USITA and NCTA), June 19, 1980, at 1. I am indebted to Robert H. Glaser, 
Assistant Vice President, Public Affairs, Southwestern Bell, for a copy of this 


“agreement and fér more general information about AT&T's interest in electronic 


publishing. Telephone conversatior September 18, 1980,’ and correspondence Octo- 
ber 8, 1980 (hereinafter Glaser). 


Wheeler, NCTA, supra, note 36, 34. 


HEARINGS ON H.R. 3333 BEFORE THE SUBCOMM. ON 
INTERSTATE AND FOREIGN COMMERCE, 96th Cong. lst 


THE COMMUNICATIONS ACT OF 1979: 
COMMUNICATIONS OF THE COMM. 


‘Sess. 1270(1979) (statement /of Weldon W. Case, May 3, 1979). Case is the Trea- 


surer of United States Indgépendent Telephone Association (USITA). USITA repre- 
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‘THE COMMUNICATIONS ACT OF 1979: HEARING ON H. gisies BEFORE THE ‘SUBCOMM. ON 


‘dards setting process for teletext, was actually working a delay tactic side 
the new medium to protaéct its broadcast advertising revenues. 


, Kelly, All the News That's Fit to Compute, supra, note 17, at 18. 


Supra, note 17. 


telephone ‘directories in the: ‘Albany, Schenectady, Troy areas plus. the directory 


sents over 1500 (95%) of the non-Bell independent telephone companies in the ~ 
US and 97% of that industry in terms of gross Kevenues. ' Its largest member 
is GTE 4 ros 


COMMUNICATIONS OF THE COMM. ON INTERSTATE AND FOREIGN COMMERCE, 96th Cong. lst 
Sess. 497 (1979). (statement of Charles A. Brown, April 26th, 1979). Brown is 
the Chairman of AT&T. Since Brown's testimony there has been no shift in AT&T's 
position on this point of intrusion on traditional CATV activity. Glaser, supra, 
note 50. See also "Promises, Promises.” BROADCASTING, March 16, 1981, at 56. - 


Supra, note 31. Broad, “Upstart Television: Postponing a Threat," 210 SCIENCE 
611, November, 1980, at 614, suggests that CBS, in opting out of the EIA stan- 


"CBS Gcing Live With Teletext in LA Test, "BROADCASTING, Nov 17,1980,21. 
Wollert, "Technology and Journalism: What Will the Future Hold?" 60 FORUM 9, 
10 (1980) (hereinafter Wollert, Technology and Journalism). aa 


See weneral li, Lucoff, aHaAeS Rewrite, supra, note 43. 


Supra, notes 50 and 53 and aeetsloaayine text. Rai Sh 
. . « eS 
é “Byaet 9 ° F 
Sargent, "The First Amendment: Is it Being Threatened By Computer Information 
Systems?" ANPE BULLETIN, November, 1979 (hereinafter Sargent, First Amendment . 
Threatened Sy Computer) at 3. 


‘ye 
Ris, "Electronic Newspapers Could Alter Shape of the $4.6 Billion Classified : 
Ad Market," WALL STREET JOURNAL, August 11, 1980, at 13 (hereinafter $4.6 s 
Billion Ciassified Ad). -This article notes that AT&T offered a videotex ser- | 
vice in Albany, New York, for six months-early in 1980. Information made avail- : 


for Manhattan. AT&T is proposing a test service in Austin, Texas in mid-1981. 

Hight, "Ma Bell Chooses Austin for Experiment," AUSTIN AMERICAN-STATESMAN, 

September 11, 1980, at B3 (hereinafter Ma Bell Chooses Austin). The extreme 

example of telephone directory automatibn comes from France where _the BEARS oe 

ed telephone utility is proposing to supply all its customers with small black 

and white IV sets connected to computer-maintained telephor.e directories. : The | 
advantages of a constantly updated facility plus a cost saving in printing and | 
disributing paper-based directories is considered sufficient to justify, the | 
sgheme. “The Curious Assemble for Viewdata-80," BROADCASTING, April 7, 1980, 

at 34. . i 


$4.6 Billion Classified Ad, supra, note 62. 


| 
This service te presently available in the AT&T/Knight-Ridder Viewtron test in 
Coral Gables, Florida, supra, note 17. 
Viewtron Test Started By Knight-Ridder, supra, note 17; Ma Bell Chooses Austin, 
supra, note 62. 
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74, 


. service are offered by carriers depending on a) the bandwidth ‘desired, b) the ana- 


‘8-58, was then discarded because of uncertainty. about the nature of the service 


Viewtron Test Started By Knight-Ridder, supra, note 17. 


Ma Bell Chooses Austin, supra, note 62. This "Electronic Information Service", 
as it is calleg by the Bell spokesman, will involve 680 residences and 80 busi- 
nesses and the trial will run for some 14 ial 


See for example, Sargent; First iesitnant Threatened by Computer, supra, note ~ 
60, at 4. f » she 

Regulatory & Policy Problems Presented by the Ee eae of Computer & 
Communications Services & Facilities, 28 F.C.C. 2d 291 (1970) (hereinafter Ten- 
tative Decision) ; 28 F.C. 2d 267 (1971) (hereinafter Final Decision), 


ee: 


47 C.r.R. § 64. 702 (1971). - 


the japarete data processing entity was sequired to have vapabane books of ac- 
counts, separate officers and operating personnel, and separate equipment and 
facilities devoted exclusivaly to data processing services. The carrier was 
further prohibited from promoting the separate data processing service. Se-- 
cond Computer. Inquiry, supra, note 45, 391 n.2.° * ? 


Second Computer Inquiry, supra, note 45, paragraph 20 at 391; see also re the 
Matter of Amendment of Section 64.702 of the Commission's Rules and Regulations 
(Computer Inquiry), Supplemental Notice of Inquiry and Enlargement of Proposed 
Rulemaking, 64 F.C.C. 2d 771: (1977), paragraph 2. \ 


For example, a three class System of voice, basic sncweiee (BNV), and enhanced 
non=-voice (ENV) proposed in the Tentative Decision, supra, note 69, paragraphs 


and whether the maximum subsidiary separation rule applies, supra, note 71. 
The enhanced non-voice category apparently could include both regulated communi- °** 
cations service and unregulated data processing. This required further develop- 
ros of the definitions of what each service was. But the gray line betwegn the 

1d not go away and the Commission conceded that attempts to draw regula 
a bo des on.the basis of precise eachnhcal arene tua would be rendere 
obsolete by technical development. 


The basic transmission service. is defined as “one that is limited to the. common 
carrier offering of transmission capacity for the movement of information. “In 
offering this capacity a communication path is provided for the analog or digital 
transmission of voice, data, video etc. information. Different types of basic 


log and/or digital capabilities of the tranampission medium, c) the fidelity, dis- 
_ “tortion, or other conditioning parameters of the communication channel to achieve 


. @ specified trangmission quality, and d) the amount of transmission delay accep- 


e 75. 


76, 


table to the user." Second Computer Inquiry, supra, note 45, 419, paragraph 93. 
An enhanced service is “any offering over the telecommunications network which is 
more that a basic transmission service....In these services additional, different 
or restructured information may be provided the subscriber through various pro- 
cessing applications performed on the transmitted information, or other actions 
can be taken by either the vendor or:the subscriber, based on the content of the 
information transmitted through editing, formatting, etc." Second Computer In- 
quiry, supra, note 45, 421, paragraph 97. : a a . 


Q 


Id. 421, paragraph 97. : 
| 91 vp 3 J ~ 


Id, 433, n.44. 
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78. 


719, 
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Id. 442, paragraph 149. ; iy . 
ee My Fae wt 

Id. 469, paragraph 222; “Inherent in ‘the resale structure is the fact that the 

-separate corporate entity may not construct, own, or operate its own transmis- 


sion facilities,# Id. 474, paragraph 229. 
¢ 


The Final Degjsion of the Second Computer Inquiry included GTE as a dominant 
carrier which should offer enhanced services through a separaté subsidiary. 

In hearings to reconsider, (adopted Oct. 28, 1980), the FCC excluded "GTE from _ 
the separate subsidiary requirement, leaving AT&T as the only dominant carrier 
subject to the subsidiary requirement." Second Computer Inquiry, 48 RR 2d 1107 
(1980), at'1122, para. 66 (hereinafter Reconsideration Order). The deadline 
‘for structural separ@€ion of enhanced services is March 1, 1982. Re Amendment 
of Section 64.702 of the Commission's Rules and Regulations (Second Computer In- 
quiry), Memorandum Opinion and Order, 79 F.C.C. 2d 953 (1980) 956 at para. 4, 

AT&T is reorganising itself to set up phis aepatatet subsidiary, BROADCASTING, ' 
Aug. 25 adele at ll. 


Pal 


It would appear that ATST will continue its plans fér the proposed Austin trial 
in spite of the rules ordered in the Second C ex Inquiry, for the following 
reasons: a) There is a vacuum concerning ct of the Inquiry pending re- 
solution of challenges to the rules. 33 petiltions to intervene have been filed 
at the US Court of Appeals (D.C. Cir.), by parties claiming that the FCC does 
not have the authority to deregulate under the existing statute, that it misin- | 


' terpreted the 1956 Consent Decree, and/or that it exceeded it authority by re- 


Bl. 


serving .the ‘right to ‘regulate data processing and data communications, if neces~ 
sary. REPORT together with DISSENTING VIEWS ON THE TELECOMMUNICATIONS ACT OF 

1980 (H.R. 6121) BY THE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE , 96th Cong. © 

2d Sess. August 25, 1980, at, 46 (hereinafter Interstate and Foreign Commerce. 
Committee Report) “42 b) The failure of the Communications Act rewrites in the Con- 
gress has set up another vacuum in authority. See, for example, note 83 infra 

and accompanying text. c) There is an apparent loophole in the rules and legis- 
lation concerning the FCC's jurisdiction in intrastate v. interstate regulation ‘4 
(see infra notes 92-100, and accompanying text on NARUC II). A local service : 
may not ot trigger the rules. d) The Austin plan is a restricted trial, not a ser- 
vice offering. AT&T and Southwestern Bell's trial plans in Austin have been 
further complicated by suits to deny the telephone company thé right to run the 
trial. The suits were initiated by the Texas Daily Newspaper Association (TDNA) 
and are presently being heard before the Public Utility Commission of Texas, Re 
Docket No. 3617 Complaint of Texas Daily Newspaper Association Concerning Expan- 
sion Of Operating Authority of Southwestern Bell Telephone Company Beyond the 
Rendition of Telecommunication Service, (1981), with appeals in the District 
Court of Travis County, Texas 147 Judicial District, No. 318, 373 Southwestern 


Bell Telephone-Company v. Public Utility Commission of Texas (1981) and in the 
Court of Civil Appeals, 3rd Supreme Judicial District, Austin, Texas, Cause No. 


13,471 Southwestern Bell Telephone Company v. Public Utility Commission of Texas 
(1981). e) AT&T's reorganised subsidiary (supra, note 79) will not be ready to 
operate for some time, yet the company feels the need to begin to acquire expe- 
rience with information services now. Glaser, supra, note 50. AT&T. interprets 
the Reconsideration Order as allowing development of new enhanceu services prior 
to the establishment of the separate subsidiary provided that the costs incurred : 
are reported to the FCC. In Re PUC Docket No. 3617, Southwestern Bell's Reply 
to Exceptions of Texas Daily Newspaper Association, Feb. 13, (1981), at p. 3. 
a ‘ , . 


United States v. Western Electric Co., Inc. et al.s-(D.N.J. 1956) paragraph 63. 
246 (hereinafter 1956 Consent Decree) along with related FCC.rules, bars AT&T 
from offering consumers few services that are commercially and technically inci- 
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84. 


- REPORT ON 


89. 


dental to cokmunieations, sisi as data processing and information services. 
All AT&T was permitted to do-was provide communications tuvices: and facilities, 
the charges for which are subject to’regulation. ’ 


Second Computer Inquiry, 8 sapeay) note, 45, 491, paragraph 22. 


ADVERSE REPORT together with ADDITIONAL AND SUPPLEMENTAL VIEWS ON TELECOMMU- ie 8 
NICATIONS ACT OF 1980 (H.R. 6121) BY THE COMMITTEE ON THE JUDICIARY, 96th Cong, ag 
2d Sess. October 8, 1980. The Committee recommended that the bill not pass. 

After H.R., 6121 was reported favorably by: the Committee on Interstaté and For- 

eign Commerce on August 25, 1980, the Speakér ordered the bill referred to the 
Committee on the Judiciary to permit consideration of anti-trust issues address- 

ed by the bill. - beg Le + . 


‘ r , N 
H.R. 6121, 96th Salis. 2d eae: § 218. (a) (2) (A) -) "The term 'mass media’ . 
includeg but is not limited to, television and radio. broadcasting, pay televi- 
sion, and printed or electronic: publications (including’ newspapers, periodicals, 
and any service or product like or similar to all or part.of the function of 
newspaper or periodical or ahy portion-of a newspaper or periddical) - Such term 
does not include telephone number or address listings and directory assistance 
(limited to telephone nw ‘ber, address, and business category), weather or time 
information, or data retrieval services¢which do not provide any information 
which is like or gimilar to information. previded by ‘newspapers, periodicals, or 
television and radio broadcasting. ~The’ Commission shall have authority to de- 
termine in disputed cases whether any‘ proposed service, or product is a mass media 
service or product." Id. § 218. (e) (3). | 


"Key Players React," TELEPHONY, April 21, 1980; 1t 19. Y ns 


See generally, FCC's Two-Way FOLEY supra, note 49. 


In re Amendment of Part 74, Subpart K, of the Conaieuit’ s Rules and Regulations 
Relative to Community Antenna Television Systems, Cable Television Report and Or- 
der, .36'F.C.C. 2d-143 (1972) (hereinafter 1972 Cable Report). The FCC did ~ze- 
quire two-way services, only that the technical capacity to provide these services - 
be allowed for when and if they became economically feasible. This technical/op- 
erational dichotomy an issue in franchise renewal proceedings in Austin, 
Texas, where the present franchise;sholder is offering "two-way capability" through- 
out a plant rebuild’ An independent consultant has ‘pointed out in his report that 
“capability” may Aot be the same thing as "operational or activated capacity." 
ALUATION OF CAPITAL CABLE COMPANY FOR THE CITY OF AUSTIN, TEXAS, 
August 20, 1980. (Report prepared by Cable Television Information Center, Wash-- 
ington, D.C.) at’ Vilna (hereinafter Capital Cable Report). 
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"Cox Cable. Gets Omaha Franchise; Two-Way Proposal ae Nanning Factor," BROADCASTING, 
August 25, 1980, at 110; “Warner Amex Lands Big One:* Pittsburgh (with its Qube 
system) ," BROADCASTING, February 4, 1980, at 37; ‘the NCTA is now surveying and *.. er id 
publicising the.‘local cable progyamming Activities of its members, " CTA Report ’ . 

on Local Cable Programming," BROADCASTING, September 1, ie at by 
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93. NARUC II, supra, note 47, at 613. 
94, Id. at 616._ . 
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95. One writer suggests that although the court. in NARUC II explicitly discussed 
only jurisdiction 6ver point-to-point transmissions, its conclusions in the 
case would probably extend to other more compléx examples. "FCC Lacks Juris- 
diction Over Two-Way Non-Video Intrastate Communications:on Cable Television 
Leased Access Channels - National Association of Regulatory. Utility Commis- - 
sioners v. FCC (D.C. Cir. February 10, 1976) (No. 75-1975) ," Recent Cases, 
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96. NARUC II,, supra, note 47, at 609. 
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98. Id. at 608. -% . 
99. Id. at 610. At 608, n. 27, the court noted that the FCC had, in another con- 
text, argued successfully that it is the character of the communication, ra- 
“ether than the character of the f cilities, which determines the exclusion un- 
der 47 u.S.c. § 152(b), General Tiasicns Co. v. FCC, 134 U.S. App.D.C. 116, 
127-28 n. 19, 413 F.2d 390, 401-2 n. 19, cert. denied. 396 U.S. 888 (1969). 
The character of the communication is also the standard under which the Second 
Computer Inquiry defined the categories of basic and enhanced transmission ser- 
‘vices. This intermixing of agency ideas about the character of the communica- 
tion, and legislative Ianguage concerning the facilities use”, will probably 
. continue to confuse the situation for some time until either new legislation is 
passed or the Second Computer Inquiry clears its numerous challenges. 
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carrier.,.." The FCC's reaction to NARUC II was that the point decided in the 
case was a-narrow one which would not foreclose the Commission's authority to 
require that cable systems construct with the capacity to provide two-way ser- 
vices. The FCC suggested that some of the important services which two-way ca- 
pacity makes possible, e.g. operational monitoring of the system's functioning, 
are related to the distribution of broadcast programming and thus meet the "rea- 
sonably ancillary standards", (infra, note 102) necessary for FCC jurisdiction. 
In re Amendment. of Part 76 of the he Commission's Rules and Regulations Concerning 

~ the c Cable ‘Television Channel Capacity and Access Channel Requirements of: Section 
76.251, RApOEL. and Order, 59 F.C.C. 2d 294 (1976) at 310. 
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102. The "'reasonably ancillary' to the FCC's responsibility for broadcasting" stand- 
- ard which was devised as a means to regulate cable television, received the Su- 
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“technological solutions," since the two-way: requirements had been grouped with 
the access. rules. ‘ 
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